STATE OF MAI NE Docket No. 96-526
PUBLI C UTI LI TI ES COW SSI ON

July 2, 1997
PUBLI C UTI LI TI ES COW SSI ON ORDER DENYI NG REQUEST
Amendnent of Chapter 280, Provision FOR RECONSI DERATI ON AND
of Conpetitive Tel ecomruni cations CLARI FI CATI ON OF JUNE 10
Servi ces ORDER

VEELCH, Chairnman; NUGENT and HUNT, Commi ssioners

l. SUMMARY

On June 23, 1997, NYNEX asked the Conmi ssion to clarify
and/or reconsider its June 10, 1997 Order Adopting Rule and
Statenent of Factual Policy Basis in this docket. In this Oder
we clarify our earlier order and deny NYNEX s request for
reconsi derati on.

11. BACKGROUND

On Cctober 24, 1997, the Conmi ssion issued its Notice of
Rul emaking in this docket. The rul emaki ng contained two
proposals. One was a conprehensive revision of Chapter 280. The
alternative proposal retained the existing access charge
structure of Chapter 280 but on an interimbasis proposed to
reduce the overall |evel of access charges paid by interexchange
providers (I XPs) by 20% The Notice, in Section IV, explained
the rationale for the alternative interimaccess charge proposal
and solicited comments on a nunber of specific areas related to
t he proposed change. Because the FCC woul d soon be issuing its
own rules on these topics, the Conm ssion noted that it may be
appropriate to change the coment date.

On January 2, 1997, the Hearing Exam ner extended the
comment deadline until February 24, 1997, at the request of TAM
because the FCC issued its proposed rules on Decenber 24, 1996.
After further reviewng the FCC s Notice of Proposed Rul enmaking,
t he Hearing Exam ner issued an Order on January 15, 1997,
concl uding that comments on revising the structure of Mine's
access charge should be deferred until June 17, 1997, or a date
set in a subsequent order. The Conm ssion continued to seek
coments on the alternative proposal and the non-access portions
of the proposed rule, setting February 10, 1997 as a deadline for
coments. The Ofice of Secretary of State included notice of
t he rul enaki ng and the two subsequent changes to the comment
deadlines in its weekly newspaper notice of state rul emaki ngs.
Several interested persons submtted coments of the proposed
rul emaki ng, 1 ncluding NYNEX
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On June 10, 1997, the Commi ssion issued its Order Adopting
Rul e and Statenent of Factual and Policy Basis. The Order
di scussed the comments received and our rationale for adopting
the interimaccess proposal as a rule in section 8(K).* The
Comm ssi on al so adopted certain non-access changes to the rule
(not at issue in NYNEX s request for reconsideration/
clarification). The rule becane effective on June 18, 1997. On
June 23, 1997, NYNEX asked the Comm ssion to clarify and/or
reconsider its Order. On June 25, 1997, the Hearing Exam ner
i ssued a Procedural Order inviting interested persons to comment
on NYNEX s request. M, the Public Advocate, and the Tel ephone
Associ ation of Maine (TAM filed comments.

I11. DISCUSSION OF NYNEX®"S REQUEST FOR CLARIFICATION/
RECONSIDERATION

NYNEX asks the Commission to "clarify that its June 10 Order
Adopting Rule does not require revisions to NYNEX's tariffs by
July 1." NYNEX al so suggests that consideration of any such
change shoul d be included wthin the conprehensive resolution
under discussion in Docket No. 97-319, Maine Public Utilities
Commission, Notice of Rulemaking/Notice of Inquiry.

NYNEX nakes two princi pal argunents about why Chapter 280
8 K should not be applied to NYNEX. First, it clains that the
Comm ssion could only order reductions in NYNEX s rates through
an adj udi catory proceeding, not by a rulemaking. Second, NYNEX
clainms that under the terns of the Alternative Form of Regul ation
(AFOR) adopted by the Commi ssion in May 1995, changes in NYNEX s
rates are solely at NYNEX s discretion wthin the paraneters set
out in the AFOR  Public Utilities Commission, Investigation Into
Regulatory Alternatives for the New England Telephone Company
d/b/a NYNEX (May 15, 1995) (AFOR Order). After reviewi ng NYNEX s
request and the comments filed by other persons, we deny NYNEX s
request for reconsideration.

NYNEX clainms we can only alter rates in an adjudi catory
proceedi ng. NYNEX has read our rul emaking authority too
narrow y.? The Maine Adm nistrative Procedures Act governs
rul emaki ng proceedi ngs and defines a "rule" as the whole or part

'Chapter 280, 8§ 8(K) provides: Notwi thstanding any ot her
provi sions of this Chapter, Local Exchange Carriers shall reduce
the per-mnute originating common |ine charge by 20% no | ater
than July 1, 1997

NYNEX has al so apparently devel oped this view recently; its
coments to the proposed rul e make no such argunent.
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of every regulation, standard, code statenent of policy or other
agency statenent of general applicability . . .that is intended
to be judicially enforceable and inplenents, interprets or nakes
specific the |aw adm ni stered by the agency, or describes the
procedures or practices of the agency." 5 MR S. A 8§ 8002(9).
Qur review of the case law indicates that rates may be
established through the rul emaki ng process. See, e.g., American
Public Gas Association v. FPC, 567 F.2d 1016, 1064-1067 (D.C.
Cir.) cert. denied 435 U. S. 907 (1977) (nationwi de rates for

sal es of natural gas may be established through notice and
coment procedure w thout cross-exam nation under oath of those
maki ng witten subm ssions). |In Cumberland Farms Northern v.
Maine Milk Commission, 428 A 2d 869 (Me. 1981), the Maine Law
Court found that “an order setting mninmumprices for the sale of
mlk is, quite precisely, a ‘rule’ within the neaning of 5

MRS A 8 8002(9)(A): it is a'regulation. . . that is or is
intended to be judicially enforceable and inplenents . . . or
makes specific the |law adm nistered by the agency . . . ." " 1d.

at 873. The Law Court distinguished the Mdel State

Adm ni strative Procedure Act which expressly includes ratenaking
or price fixing as types of “contested cases.” The nodel act
uses the term"contested cases" instead of adjudicatory

pr oceedi ng.

The Mai ne APA defines an adjudicatory proceeding as a
proceedi ng before an agency in which I egal rights, duties or
privileges of specific persons are required by constitutional |aw
or statute to be determ ned after an opportunity for a hearing.
5 MR S. A 8 8002(1). The Cumberland Farms case supports the
proposition that it is not unlawful to set rates through a
rul emaki ng rather than an adjudi catory proceedi ng. Therefore,
the next question is whether there is a statutory requirenment
that a proceedi ng establishing access rates is a proceedi ng that
must be conducted as an adjudi catory proceeding. NYNEX cl ains
that the Comm ssion’s authority to examne a utility's rates,
charges or practices pursuant to 35-A MR S.A 8§ 1302(3) and
1303, and both sections require adjudicatory proceedings. This
is not the Comm ssion’s sole authority. As described above,
rul emaki ngs can al so be used for this process. See also, 35-A
MR S A § 111

NYNEX al so notes a nunber of procedural infirmties with the
rul emaki ng. We agree that our notices should have included a
statenent that a hearing was not schedul ed but one would be held
at the request of five or nore persons. 5 MR S A § 8053(3)(B)
We view this om ssion as an insubstantial deviation fromthe
Mai ne APA that should not invalidate the rulemaking. 5 MR S A
8§ 8057. Certainly NYNEX knew it could request a hearing but it
never asked for one. NYNEX also conplains that we failed to
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i nclude the "express terns" of the proposed rul emaking in our
notice. The Maine APA requires the express ternms "only upon
request” as long as the notice otherw se describes the substance
of the rule. 5 MR S. A 8§ 8053(3)(D); 8§ 8053(3-A). W believe
the | anguage in the Cctober 24, 1996 Notice was clear as to what
was being proposed: "The alternative interimplan would retain
the current Chapter 280 structure but would i nmediately reduce
the per-mnute originating common charge by 20% " Notice at 43
(Cct. 24, 1996).

Finally, NYNEX clains that we cannot order revisions to
NYNEX' s rates beyond those required by the AFOR W di sagree.
Bot h statutory mandates and our AFOR Order allow us to anend
Chapter 280. The statute authorizing the AFOR (35-A MR S. A 88
9101-9105) requires the Comm ssion to ensure that any AFOR
adopted neets ni ne safeguards. Section 9103(3) requires the
Comm ssion to find that the alternative formof regulation
preserves the ability of the Conm ssion to ensure that al
| egi sl ati ve and conm ssion nandates directed to the tel ephone
utility are properly executed. Section 9103(8) requires the
alternative formof regulation to ensure that another telephone
utility pays the telephone utility providing |ocal telephone
servi ce reasonabl e and non-di scrimnatory charges for any service
used by the other telephone utility to provide its conpeting
service. As stated in the original AFOR Order, there is nothing
inthe AFOR that limts the Comm ssion's ability to regul ate
NYNEX except for restrictions on traditional base rate cases and
sonme provisions relating to increased pricing flexibility. AFOR
Order at 13. In addition, the Conm ssion specifically explained,
when di scussing the mandate to ensure that other tel ephone
utilities pay reasonable and non-di scrimnating charges for
services, that "subject to any change that occurs as the result
of a revision of Chapter 280, access charges wll be subject to
the same price cap rules as toll rates.” AFOR Order at 25.
NYNEX was on notice that the AFOR provision relating to access
were subject to possible changes in Chapter 280.

Qur anended rule is also consistent wwth the Legislature's
recent directive that the Conm ssion "establish intrastate access
rates less than or equal to interstate access rates established
by the Federal Communi cations Conmm ssion, notwithstanding any
other provision of law.” P.L. 1997, ch. 259 (enphasis added).
Qur anended rule is the first step toward this access parity.
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1V. CONCLUSION

W | awful |y adopted changes to Chapter 280 by our O der
i ssued on June 10, 1997. The anended rul e becane effective on
June 18, 1997. The rule requires | ocal exchange carriers,
i ncludi ng NYNEX, to reduce per-mnute originating common |ine
charges by 20% no later than July 1, 1997. W wll allow NYNEX
until July 15, 1997 to file tariffs inplenmenting this provision
of the rule. The decrease should be effective for service
rendered after July 1, 1997. 35-A MR S. A § 309(2).

Accordi ngly, we
ORDER
That NYNEX file rate schedul es conplying with Chapter 280
8 8(K) no later than July 15, 1997, effective for service
rendered after July 1, 1997.
Dat ed at Augusta, Maine this 2nd day of July, 1997.

BY ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm nistrative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MRS A 8 9061 requires the Public Uilities Comm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
review or appeal of PUC decisions at the conclusion of an
adj udi catory proceeding are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 1004 of the Comm ssion's Rul es of
Practice and Procedure (65-407 C MR 110) within 20 days of
the date of the Order by filing a petition with the

Comm ssion stating the grounds upon which reconsideration is
sought.

2. Appeal of a final decision of the Conm ssion nay be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal wth the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachnent of this Notice to a docunent does not
indicate the Comm ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunent does not indicate the Comm ssion's view that the
docunent is not subject to review or appeal.



